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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

MARTIN SCHNALL, a New Jersey )
resident; NATHAN RIENSCHE, a )
Washington resident; and KELLY } No, 57523-6-]
LEMONS, a California resident; )
individually and on behalf of ali the ) DIVISION ONE
members of the class of persons )

)

)

)

similarly situated,

Appellanis/
Cross-Respondents.)

and

JOHN GIRARD, a California resident;
and SEAN O'DAY, a Florida resident;

Plaintiffs,

V.
PUBLISHED OPINION
AT&T WIRELESS SERVICES, INC,, a
domestic corporation, FILED: June 18, 2007
Respondent/

)
)
)
)
)
)
)
)
)
)
)
)
;
Cross-Appellant. )
)

AGID, J. — Appellants brought a class action lawsuit on behalf of all AT&T
Wireless Services customers who were charged a “universal conneclivity charge”

(UCC) from 1998 through 2003. They allege that AT&T violated Washington's
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Consumer Protection Act (CPA)' by charging the fee without disclosing it in its
advertisements, misleading its customers by categorizing it as a tax, surcharge or
regulatory fee, and breaching its customer coniracts by raising the fee without notice.
The trial court denled class certification on all of the appellants’ claims on two grounds:
(1) the appellants were required to prove each class member's individual reliance to
establish a CPA clalm and (2) choice of law issues made a class action on the contract
claims unmanageable because individual Issues predominated over common ones.
The trial court correctly ruled that the CPA applies to the appellants’ nationwide
claims. AT&T's most significant contacts were within the state, Washington has an
important interesf in regulating business activities within its state, and the alleged
- misleading acts occurred before any consumer contracts were executed. We also
agree with the trial court that causation is an essential element of private class action
claims under RCW 19.86.090. But proof of individual reliance is not the only means by
which consumers may make a prima facie showing on this element. Finally, while the
frial court correctly enforced the choice of law provisions in each consumer's cantract,
its denlal of class certification on the contract claim was in error because the mere
existence of individualized issues does not preclude a class claim so long as there are
both a common nucleus of operative facts and a common legal issue. Here, the
appellants claim, that AT&T breached its contracts by charging them & fee that was
neither disclosed in their contracts nor properly categorized as a government fee, tax or

surcharge, was enough to certify the class at this stage of the proceedings.

! Chapter 19.86 RCW.
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FACTS ‘

AT&T sells its wireless service on monthly plans, and subscribers pay monthly
feas for the service. AT&T advertises its monthly rates in the media and other
marketing materials and provides a pre-printed standard form contract to each new
customer explaining the terms and conditions of service. Customer contracts include a
choice of law clause.?

fn addition to its monthly fees and mandatory government taxes and fees, AT&T
began charging new subscribars a universal connectivity charge in 1898. In January
and February 1998, AT&T sent its existing customers a notice with their bill that
described the UCC and what it would cost. From 1998 through 2003, AT&T billed its
customers for the UCC under the “Taxes, Surcharges, and Regulatory Fees” category.
The appeliants allege that the UCC is an element of AT&T's overhead, not a
government mandated charge, because it reimburses fees required by the Federal
Communications Commission (FCC) for the Universal Service Fund (USF), which was
created to subsidize cellular service o low-income and rural areas. According to the
appeliants, the FCC allows, but does not require, cellular providers to recover their
contributions to the USF from their customers. When customers called the AT&T
service center, the appellants assert AT&T told them It was “federally mandated and
not an [AT&T] initiative."

The appellants flled a motion to certify a class of AT&T customer plaintifts wha,

like themn, signed up for service between March 1998 and February 2003 and were

2 Some of the choice of law clauses identified a specific state law but most identified
the customer's area code as the forum for the choice of law.
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charged and paid the UCC even though it was not in their service contract and was
misrepresented as a government fee or tax. The trial court found that the CPA applied
to all nationwide members of the class because CPA claims arise from statute rather
than the contract, and the factual basis for the claims accurred before the parties
entered into their respective contfracts. But it denied class certification on both the CPA
and contract claims because the appellants did not satisfy the commonality and

typicality tests set forth in CR 23(a) and CR 23(b){3}). In its memorandum opinion, the

trial court explained that it denied certification on the CPA clalm because each class
member was required to establish causation by proving individual reliance. It denied
certification an the contract claims because the choice of law provision in each
consumer’s contract created individualized issues of liability and provided affirmative
defenses that made a class action unmanageable.

We granted discretionary review of the class certification issus. On January 24,

20086, the trial court entered final judgment and this appeal was converted to an appeal

of right under RAP 2.2(a){1). The appellants appeal the trial court's denial of their
motion for class certification. AT&T cross-appeals the trial court’s decision that the

CPA applles to non-Washington plaintiffs.

DISCUSSION

A trial court's class certificaticn decision Is discretionary and will not be

11

overturned absent an abuse of that discretion.® The “primary function of the class suit

is to provide a procedure for vindicating claims which, taken individually, are too small

3 Lacey Nursing Ctr. v. Dep't of Revenue, 128 Wn.2d 48, 47, 905 P.2d 338 (1995).
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to justify individual legal action but which are of significant size and importance if taken as a
group.™ Washington courts favor a liberal interpretation of CR 23 to avoid multiplicity
of litigation, free defendants from the harassment of identical future litigation, and save
the cost and trouble of filing individual suits. Because Federal Rule of Civil Procedure
23 is identical to CR 23, courts may look ta federal decisions for guidance in
interpreting and construing the state rule when state and federal issues are
substantially similar.®

When the trial court heard the certification motion, the complaint alleged breach
of contract and viclations of the CPA. The appellants argue that their claims meet all of
the threshold requirements of CR 23(a) and CR 23(b)(3), common issues predominate
over individual ones, and a class action is superior to individual claims because the
monetary losses are small. The appellants assert that the trial court's decision was an
abuse of discretion and based on an erroneous view of the law because it ignored the
Legislature's mandate to apply CR 23 liberally in favor of granting class certification.

Consumer Protection Act

The appellants allege a violation under the CPA an the ground that AT&T sold
its service at an adveriised price but charged the UCC, which 1t identified as “Taxes,
Surcharges, and Regulatory Fees," in order to recoup overhead costs. When
customers questioned the UCC on thelr bill, the appellants allege that AT&T customer

service told customers it was a government-mandated charge rather than an AT&T

* Smith v. Behr Process Corp., 113 Wn. App. 306, 318-19, §4 P.3d 665 (2002} (quoting
Brown v. Brown, 6 Wn. App. 248, 253, 492 P.2d 581 (1971))._

% Brown, 6 Wn. App. at 256-57.

6 Smith, 113 Wn. App. at 319 (citing Pickett v. Holland Am. Line-Westours, Inc., 145
Wn.2d 178, 188, 35 P.3d 351 (2001), cert. denled, 536 U.S, 841 (2002)).







