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ANNE PASKETT, on Behalf of Herself ) ~
and All Others Similarly Situated, ) ASEQ g ‘ - 'y
’ y C : _g_‘_L 942~ B
Plaintiff, )
)
V. )
)
BRINKER INTERNATIONAL, INC., ) COMPLAINT
a Delaware Corporation, d/b/a CHILI’S ) CLASS ACTION
GRILL & BAR, and d/b/a ROMANO’S )
MACARONI GRILL, and d/b/a ON THE )
BORDER MEXICAN GRILL & CANTINA, )
) JURY DEMANDED
)

Defendant,

PLAINTIFF’S ORIGINAL CLASS ACTION COMPLAINT
FOR RESTITUTION AND INJUNCTIVE RELIEF

TO THE HONORABLE JUDGE OF SAID COURT:

Anne Paskett, though her attorneys, on behalf of herself and all others similarly
situated, hereinafter called the Plaintiff, bring this lawsuit as a nationwide class action for
restitution and injunctive relief against Brinker International, Inc., d/b/a Chili’s Grill &
Bar (“Chili’s), and d/b/a Romano’s Macaroni Grill (*“Macaroni Grill”), and d/b/a On The

Border Mexican Grill & Cantina (“On The Border”), hereinafter called the Defendant, as

follows:
I. PARTIES
1. Plaintiff Ann Paskett is a Washington State resident.
2. Defendant Brinker International, Inc. is a Delaware Corporation, registered with

the Texas Secretary of State as a foreign for-profit corporation that maintains a regular

place of business and a designated agent for service of process in this State, and said
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Defendant may be served through its agent Prentice Hall Corporation System, 701
Brazos Street, Suite 1050, Austin, Texas 78701.
3. Defendant maintains its corporate headquarters and principal place of business at
6820 LBJ Freeway, Dallas, Texas 75240.
I1. JURISDICTION AND VENUE

4. This Court has subject matter jurisdiction over this action under 42 U.S.C. §
1332(d)(2) because the amount in controversy exceeds the sum or value of $5,000,000,
exclusive of interests and costs, and this is a putative class action in which the Plaintiff is
a citizen of a different state than the Defendant. On information and belief, fewer than
one third of the class members are citizens of Texas.
5. Venue is proper in this District under 28 U.S.C. § 1391(a)(1) because Defendant’s
principal place of business is located in this District, and under 28 U.S.C. § 1391(a)(2)
because Defendant systematically and continuously does business in this district, and a
substantial part of the conduct complained of occurs in this district.

ITI1. FACTS REGARDING DEFENDANT’S UNLAWFUL CONDUCT
6. Defendant operates thousands of restaurants in the United States under the brands
Chili’s, Macaroni Grill and On The Border,
7. In response to rising demand, Defendant decided to offer purportedly healthier
and less fattening food fare at its Chili’s, Macaroni Grill and On The Border restaurants.
8. As a result of paragraph 7, above, Chili’s introduced new menu items under the
moniker “Guiltless Grill”, Macaroni Grill introduced new menu items as “Sensible Fare”,

On The Border dubbed its new menu items “Border Smart.”
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9. Guiltless Grill, Sensible Fare and Border Smart menu items represented specific
nutritional information for each food item, including calories, fat content and total

carbohydrates. For example:

Guiltless Geill

The Guiltless Grill has been created to give you more choices for your healthy
lifestyle. Listed next to each item is Calories/Total Carbs g/Fat g/Saturated Fat g/Fiber
g.

GUILTLESS GRILL® SALMON

Salmon fillet lightly seasoned and seared to
perfection! Served with black beans and
steamed seasonal veggies w/Parmesan
cheese. 480/31/14/3/10

GUILTLESS BLACK BEAN BURGER

Our meatless black bean patty topped with low-
fat Ranch, shredded lettuce, tomato, pickle and
onion. Served with steamed seasonal veggies
w/Parmesan cheese. 650/96/12/2/26

GUILTLESS CHICKEN PLATTER GUILTLESS CHICKEN SANDWICH

Grilled chicken breast with rice, sweet corn on the cob and  Grilled chicken sandwich w/no-fat honey-

steamed seasonal veggies w/Parmesan cheese. 580 / 85/ mustard dressing, lettuce, pickle and tomato.

9/3/5 Served with black beans & steamed seasonal
veggies with Parmesan cheese. 490/63/8/2
M
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10. The items on the Guiltless Grill, Sensible Fare and Border Smart menus were
represented as having less calories and fat than other items on the restaurants’ standard
menus.

11. Defendant markets the Guiltless Grill, Sensible Fare and Border Smart menu
items as offering more healthy and less fattening options to prospective customers.

12.  Defendant represents that the calorie count, fat grams, and carbohydrate count of
its Guiltless Grill, Sensible Fare and Border Smart menu items are accurate, and intend
that diners who are seeking low-fat alternatives in restaurant dining will rely upon these
representations as accurate.

13.  Defendant’s representations of the calorie count, fat grams, and carbohydrate
count on its Guiltless Grill, Sensible Fare and Border Smart menu items are inaccurate.
14.  Independent laboratory analyses have shown, for example, that the fat content of
these items are sometimes double, or even triple, the amount shown on these menus.

15.  The Chili’s Guiltless Grill Salmon referenced above, for example, was found to
contain 35.5 grams of fat, rafher than 14 as advertised. The Chili’s Guiltless Chicken
Sandwich was found to contain 23.3 grams of fat, rather than 8 as advertised. The Chili’s
Guiltless Black Bean Burger was found to contain 32.4 grams of fat, rather than 12 as
advertised. The Chili’s Guiltless Chicken Platter was found to contain 32.5 grams of fat,
rather than 9 as advertised.

1V. PLAINTIFF’S ALLEGATIONS

16.  Plaintiff went to Defendants’ restaurants specifically for the low-fat, health-
conscious menus, and when she was there she ordered items from those menus.

17. Plaintiff ordered these menu items because of Defendant’s representations of the

fat content and/or calories and/or carbohydrate count of the items.
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V. CLASS ACTION ALLEGATIONS

18. Pursuant to Rule 23 of the Federal Rules of Civil Procedure, Plaintiff Anne
Paskett brings this action on behalf of herself and all others similarly situated, as
Representative of the following class:

All persons who, while residing in the United States, ate at Chili’s,

Macaroni Grill, or On The Border and ordered from the Guiltless Grill,

Sensible Fare or Border Smart menus, respectively.
19, As described below, this action satisfies the numerosity, commonality, typicality,
and adequacy of representation requirements of Fed. R. Civ. P. 23(a).
20.  Numerosity: The persons in the class are so numerous that joinder of all members
is impracticable. Although the exact number of class members is unknown to plaintiff at
this time, it is ascertainable by appropriate discovery, and plaintiff believes that the class
includes hundreds of thousands or millions of Defendant’s customers. The identity and
location of class members may be identified from the records maintained and possessed
by the Defendant or its representatives.
21.  Commonality: There are numerous questions of law and fact common to claims of
the class. These questions predominate over any questions that may affect individual

class members, and include, but are not limited to, the following:

¢  Whether Defendant misrepresented the truth and accuracy of the advertised
nutritional content of the Guiltless Grill and/or Sensible Fare and/or Border Smart
menu items.

¢ Whether Defendant represented the nutritional content of said menu items in a
manner which was false, misleading, and/or deceptive.

*  Whether Defendant was aware of the falsity and inaccuracy of its representations
of the nutritional content of said menu items.
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e Whether Defendant’s menus impliedly warranted the accuracy of the nutritional
information in the items advertised.

e  Whether Defendant’s failure to ensure the accuracy of its representations
breached its implied warranty.

e Whether the Defendant’s sale of high fat food that it advertised as low-fat food
was unconscionable.

e Whether Defendant’s representations of the calories, fat, and/or carbohydrate
count of said menu items would be material to a reasonable consumer who
selected such items.

¢ Whether Defendants should be ordered to cease advertising its menu items in a
misleading manner.

e Whether Defendants should be ordered to make full restitution to Plaintiff and the
class members for nutritionally misrepresented menu items paid for by customers.

e Whether Defendants were unjustly enriched by receiving payment for food
advertised as low-fat food, but was not

22.  Typicality: The claims of the Representative Plaintiff are typical of the claims of
the class, in that the Representative Plaintiff, like all class members, ordered and
consumed food from the Guiltless Grill and/or Sensible Fare and/or Border Smart menus
and the truth and accuracy of the nutritional content of that food was misrepresented by
the Defendants. Plaintiff has been damaged by Defendant's misconduct in that the truth
and accuracy of the nutritional content of the menu items was different than what was
represented, she paid for those menu items and the true nutritional content was not
disclosed by the Defendant. The factual bases of Defendant’s misconduct are common to
all class members and represent a common thread of deceptive and deliberate misconduct
resulting in injury to all class members.
23.  Adequacy of Representative: Plaintiff Anne Paskett will fairly and adequately

represent the interests of the Class. In support of this proposition, Plaintiff shows: (i) The
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Class Representative is a member of the proposed class. (ii) The Class Representative has
expressed interest in representing the class. (iii) The Class Representative has no interests
adverse to other members of the class. (iv) The Class Representative has suffered the
same harm as the class. (v) The Class Representative is willing to pay the costs of notice
and litigation.

24.  Adequacy of Counsel: Primary counsel: David Breskin and Daniel Johnson,
Breskin Johnson Townsend PLLC. David Breskin has practiced civil litigation in state
and federal courts for 27 years. He has been admitted to practice in the federal courts for
the Western and Eastern District of Washington, the District of New Jersey, the Northern
and Central Districts of California, and the District of Nevada. He has been admitted to
practice in the Ninth and Third Federal Circuit Courts of Appeal. David Breskinis AV
rated by Martindale-Hubbell. Daniel Johnson worked as law clerk to the Honorable
Carolyn R. Dimmick and the Honorable Robert S. Lasnik of the U.S. District Court for
the Western District of Washington at Seattle. He has been in private practice since 1999
and focusing upon consumer and employment litigation, and has represented numerous
classes of consumers in actions such as this: Associate counsel: Jason G. Epstein, Premier
Law Group, PLLC. Jason Epstein is a principle in the Seattle firm, Premier Law Group,
PLLC. He received a Juris Doctor from Pepperdine University School of Law and is
licensed to practice in Washington and U.S. District Court for the Western District of
Washington: Local counsel: Robert Kleinman is a principal of Sutton Kleinman PLLC,
an Austin firm. He received a Juris Doctor from Quinnipiac Law School and an LLM
form the Benjamin Cardozo School of Law. He is licensed to practice in Texas, New
York and Connecticut, as well as admitted the Supreme Court of the United States and

other federal courts. Breskin Johnson & Townsend and Sutton Kleinman both possess
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prior class action experience, Have researched the facts and issues, will devote sufficient
time and resources to this case, and possess the infrastructure necessary to support a class
action.
25.  The Defendant’s course of conduct alleged above applies generally to the class, so
that final injunctive relief and/or declaratory relief is appropriate respecting the class as a
whole.
26.  The prosecution of separate suits by individual members of the class would create
a risk of inconsistent adjudications with respect to individual members of the class, which
would establish incompatible standards of conduct for the party opposing the class.
27.  The prosecution of separate suits by individual members of the class would create
a risk of adjudications with respect to individual members of the class, which would be
dispositive of, or would substantially impair or impede, the interests of other members of
the class who are not parties to the adjudications.
28.  Plaintiff knows of no difficulty that will be encountered in the management of this
litigation that would preclude its maintenance as a class action.

VI. FIRST CAUSE OF ACTION

(UNJUST ENRICHMENT)

35.  Plaintiff realleges and incorporates herein by reference the above paragraphs of
the Complaint.
36.  Plaintiff alleges that Defendant was unjustly enriched by receiving payment from
Plaintiff and members of the class for food that was advertised as low-fat, when it was
not.
37.  Itis unfair and inequitable for Defendant to retain the proceeds of payments made

by Plaintiff and the class for food that was advertised as low-fat food when it was not.
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38.  Defendant should be required to return such payments to Plaintiff and the class.

VII. SECOND CAUSE OF ACTION

(DECEPTIVE TRADE PRACTICES)
29.  Plaintiff realleges and incorporates herein by reference the above paragraphs of
the Complaint.
30.  Plaintiff(s) are consumers having sought and acquired goods or services from
defendant, and defendants represented to plaintiffs to be a quality provider of same.
31.  Plaintiff(s) tendered consideration to Defendants for quality goods or services but
Defe_ndants then failed to provide quality goods or services to Plaintiffs.
32. Defendants’ actions or course of action, to the Plaintiffs’ detriment, took
advantage of the lack of knowledge, ability, experience or capacity of Plaintiffs to a
grossly unfair degree. Therefore, this transaction is actionable under DTPA Chapter 17
and § 17.46 et seq.
33, The conduct described in the preceding paragraphs was a producing and
proximate cause of actual damages to the Plaintiffs and the amount of Plaintiffs’ damages
exceeds the minimum jurisdictional limits of this Court.
34.  Section 17.45(6) provides:

(6) “Trade” and “commerce” mean the advertising, offering for sale, sale,
lease or distribution of any good or service, of any property, tangible or
intangible, real, personal, or mixed, and any other article, commodity, or
thing of value, wherever situated, and shall include any trade or commerce
directly or indirectly affecting the people of this state.

35, Plaintiff and members of the class are “consumers” within the meaning of the

Texas Deceptive Trade Practices — Consumer Protection Act.
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36. Defendant engages in “trade or commerce” of “goods” and/or “services” within
the meaning of the Texas Deceptive Trade Practices - Consumer Protection Act.

37.  Defendant’s acts or omissions alleged herein were intended to or did result in the
sale of its goods or services to consumers in violation of the Texas Deceptive Trade
Practices - Consumer Protection Act.

38.  Defendant’s acts or omissions alleged herein constitute a breach of express or
implied warranty and/or unconscionable action or course of action.

39. By committing the acts and practices alleged herein, Defendant violated the Texas
Deceptive Trade Practices - Consumer Protection Act by falsely advertising that its
product had certain characteristics or benefits that it did not possess, and by omitting
material facts contradicting these representations. Such conduct also violated the Texas
Deceptive Trade Practices - Consumer Protection Act in that Defendant knew, recklessly
disregarded or reasonably should have known that consumers who purchased and used
these products and services would not receive the quality, characteristics and benefits
advertised.

40.  Defendant, with intent to solicit customers that are either concerned with
nutritional content generally, or low-fat content specifically, publicly disseminated
advertising which contained untrue and/or misleading statements about the nutritional
content of menu items, which the Defendants knew or should have known were untrue or
misleading.

41.  Defendant’s acts and omissions alleged herein were a producing cause of injury to

the Plaintiff and the class.
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42.  Defendant should be enjoined from its actions and practices and Defendant should
be made to pay restitution to Plaintiff and the Class for the amount that it wrongfully
collected.
43, Such violations of law are ongoing. Plaintiff reserves the right to identify
additional violations of the law as circumstances warrant.
VIII. PRAYER FOR RELIEF

WHEREFORE, PREMISES CONSIDERED, Plaintiff respectfully requests that
judgment be entered in their favor and against Defendant, awarding the following:

e Certification of the Class;

e The equitable remedy of restitution and/or disgorgement of money Defendant
improperly received, and/or return of money unjustly received and retained
through unjust enrichment;

¢ An order enjoining Defendant’s methods, acts, or practices;

* An award of costs and attorney’s fees as allowed by law;

* Anaward of pre-judgment interest as allowed by law;

* An award of post-judgment interest on all monetary awards;

e The appointment of the law firms of Breskin, Johnson & Townsend, Premier Law
Group, and Sutton Kleinman as class counsel; and

® Such other or further relief in law or equity as may be appropriate.

JURY TRIAL DEMAND

Plaintiff hereby demand a jury trial for all individual and Class claims so triable.

Respectfully Submitted,

ATTORNEYS FOR PLAINTIFF
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SUTTON KLEINMAN PLLC
Robert B. Kleinman

Texas State Bar No. 24055786
710 West 14" Street, Suite A
Austin, Texas 78701
Telephone: (512) 276-5040
Facsimile: (512) 355-4155

BRESKIN JOHNSON & TOWNSEND
PLLC

David E. Breskin, Washington SBN 10607
Daniel F. Johnson, Washington SBN 27848
Roger Townsend, Washington SBN 25125
999 Third Avenue, Suite 4400

Seattle, Washington 98104

Telephone: (206) 652-8660

Facsimile: (206) 652-8290

PREMIER LAW GROUP, PLLC

Jason G. Epstein, Washington SBN 31779
3131 Elliott Ave, Suite 710

Seattle, Washington 98121

Telephone: (206) 285-1743

Facsimile: (206) 599-6316
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