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SUPERIOR COURT OF THE STATE OF WASHINGTON FOR KING COUNTY

BAXTER AIR, INC., and all others )
similar situated, )
PLAINTIFFS, ) No. 05-2-37411-0 SEA

Vs ) ORDER GRANTING PLAINTIFFS’

} MOTION FOR PARTIAL SUMMARY
)
)
)
)
)

JUDGMENT RE: LIABILITY
NOS COMMUNICATIONS, INC,

AFFINITY NETWORK, INC,, and
NOSVA LIMITED PARTNERSHIP,
DEFENDANTS.

THIS MATTER has come before the court on Plaintiffs’ Motion for Partial Summary
Judgment Re: Liability. The court has considered the following:

1. Plaintiffs® Motion {or Partial Summary Judgment Re: Liability;
2. Declaration of Daniel F. Johnson in Support of Plaintiffs” Motion for Partial

Summary Judpment Re: Liability, and all exhibits attached thereto;

3. Defendants’ Response o Plaintiffs’ Motion for Partial Summary Judgment Re:
Liahility;
4, All declarations filed in support of Defendants” Response and all exhibits

attached thereto;

5. Plaintiffs> Reply to Defendants’ Response to Plaintiffs’ Motion for Partial
Summary Judgment Re: Liability
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6. All declarations filed in support of Plaintiffs’ Reply and all exhibits attached
thereto;
7. The court also heard oral argument of counsel.

i
PROCEDURAL BACKGROUND

Plaintiffs have moved for partial summary judgment concerning liability. Specifically,
Plaintiffs argue that the first three elements of RCW 19.86.010 et. seq., the Consumer Protection

Act (CPA), should be determined in their favor as a matter of law. The first three elements of
the CPA are:

N Unfair or decepiive act or practice;

) Occurring in trade or commerce; and

3 Public inlerest impact.

The remaining elements of a CPA violation are causation and injury to plaintiff.

Hangman Ridge v. Safeco Title, 105 Wn. 2d 778, 784-785, 719 P.2d 531, 535 (1986).

Preliminarily, Defendants argue that the court’s previous denial of Baxter’s motion for
dismissal of Defendants’ affirmative defenses of accord and satisfaction, account stated, and
release is the law of the case and precludes Plaintiffs’ motion for partial summary judgment
from being considered by the court. Certainly, if Plaintiffs’ current motion were for summary
judgment on all five elements of its CPA claim, the defenses of accord and satisfaction, account
stated and release would prevent such a summary judgment from being entered. However, the

authority cited by Defendants, e.g., Blumenshein v. Voelker, 124 Wn. App. 129, 100 P.3d 344

(2004), refers 10 summary judgment, nol partial summary judgment. The distinction is
important because a motion for summary judgrment would have to be denied “if affirmative
defenses raise matters, which, if proved, may possibly preclude a judgment and decree in favor
of the plaintiff as a matter of law™. C.J.S. § 1158,

However, Plaintiffs” motion for partial summary judgment would dispose of just the first
three elements under the CPA, Defendants” affirmative defenses survive such a motion and

may be presented on the remaining issues of causation and damages. Therefore, even assuming
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Defendants’ liability on the first three elements of the CPA, Defendants may still argue that
causation and damages were lacking because Baxter agreed and accepted Defendants’ offer,
nolwithstanding a sales presentation which may possess elements of deception. The doctrine of

the law of the case does not therefore dictate that this motion for partial summary judgment be

denied.
I

MAY PARTIAL SUMMARY JUDGMENT
BE ENTERED WITH RESPECT TO CERTAIN
ELEMENTS OF A CLAIM?

Defendants also argue that partial summary- judgment cannot be obtained when a
judgment is sought for only certain elements of a claim. Defendants contend that a motion for
partial summary judgment in this matter is an improper fragmenting of a single claim and that
CR 56 does nol permit a judgment as to only a portion of a claim.

CR 56{a) and (b) allow for summary judgment on a claim “or any part thereof.,” CR
56(c) states that “[a] summary judgment, interlocutory in character, may be rendered on the
issue of liability alone although there is a genuine issue as to the amount of damages.™ As long
as a determination of liability does not depend on unresolved factual issues, partial summary
judgment may be properly ordered for a part of a claim. Partial summary judgment on less than
an entire claim allows the court to tailor litigation by eliminating issues and “focus[ing] the

litigation on the true matlers in controversy”. 11-36 Moore’s Federal Practice-Civil § 56.40. It

would be an improper use of partial summary judgment, however, for the moving party to "play
leapfrog” with the claim by secking a decision the validity of which depends on one or more

unresclved factual issues. Kendall McGaw Laboratories. Inc. v. Community Memorial

Hospital, 125 F.R.D. 420, 422 (D.N.J. 1989). Because the three elements under consideration
here concern liability only, and not causation or damages, they may be the proper subject of a
motion for partial summary judgment only if no unresolved factual issues exist. It is therefore

necessary to examine the record to determine whether any disputed material factual issues exist.
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ELEMENT ONE: DECEPTIVE ACT OR PRACTICE

The CPA proscribes unfair or deceptive acts or practices in trade or commerce. RCW
19.86.020. Its purpose is to protect the public and foster honest competition. Id. Griffith v.
Centex Real Estate Corp., 93 Wn. App. 202, 213, 969 P.2d 486, 492 (1998). To establish the

existence of an unfair or deceptive act, a claimant need not show that deception in fact took
place or that the act in question was intended to deceive. What is required is that the alleged act
or practice has the capacity to deceive a substantial partion of the public. Hangman Ridge at

785,

In this case, the most salient evidence conceming whether Defendants acts or practices
had the capacity to deceive is found in the transcript of the January 17, 2003, telephone
conversation between Baxter Air (Baxter) manager Shannon Hamey and Quantum Link
{Quantum) sales manager Dar Johnson. Quantum is a subsidiary company of Defendants.
Quantum solicited Baxter to purchase long distance phone service in January of 2003. The sales
pitch was by telephone and was followed up with written advertising information. At the heant
of the sales solicitation was Quantum’s commitment and Baxter’s expectation that Quantum
would save Baxter Air a significant amount in their [ong distance telephone costs as a result of
Quantum’s better pricing formula.

On January 17, 2003, in a call that was recorded and transcribed by Quantum (Decl. of
Daniel F. Johnson Ex. 8), Dar Johnson of Quantum advised Ms, Hamey that he would offer 7.9
“cents per call unit” but did net explain what a call unit was, nor did he explain that the use of
Quanium’s cents per call unit formula would result in more than doubling the standard rate of
cents per minute. Mr. Johnson did not explain the difference between Defendants cents per call
unit and cents per minute that Baxter then used. At one point during the conversation, Johnson
encouraged Ms. Harney to compare Defendants’ rates (7.9) to the 8.3 cenis per minute that
Baxter was then paying. Urging Ms. Harney 1o compare long-distance rates would only make

sense if different cents per minute rates were being compared. Ms. Hamey reasonably assumed
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