IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

BAXTER AIR, INC. and all others | NO. 05-2-37411-0 SEA
similarly sitnated
Plaintiffs,

v.
NOS COMMUNICATIONS, INC., NOSVA
LIMITED PARTNERSHIP, AFFINITY
NETWORK, INC.,

Defendants.

SETTLEMENT AGREEMENT AND RELEASE

This Settlement Agreement and Release (this “Agreement”) is submitted to the
Superior Court in the State of Washington, King County (the “Court”) pursuant to Rule 23 of the
Washington Rules of Civil Procedure and Local Rule 23(e). Subject to Court approval, this
Agreement is entered into between and among the following parties (the “Parties™), by and
through their respective counsel: (i) class representative Baxter Air, Inc. (“Class
Representative”) on behalf of itself and the members of the Baxter Air Class (as hereinafter
defined); and (ii) NOS Communications, Inc., Affinity Network, Inc. and NOSVA Limited
Partnership (collectively, “Defendants™);

WHEREAS there s a class action case brought pursuant to the Washington State
Consumer Protection Act, RCW 19.86.010 (the “CPA™) entitled Baxter Air, Inc., and all others
similar situated vs. NOS Communications, Inc., Affinity Network, Inc., and NOSVA Limited
Partnership, Superior Court of the State of Washington For King County, No. 05-2-37411-0
SEA (the “Baxter Air Class Action™);

WHEREAS by Orders dated November 30, 2006 and September 27, 2007 the



Court certified a class of: “[a]ll Washington State customers of the Defendants who, at any time
on or after November 16, 2001, purchased defendants’ interstate, intrastate, and/or international
long distance telecommunications services for which Defendants billed in ‘cents per call unit,”
for purposes of establishing all five elements of a consumer protection act claim (the “Baxter Air
Class™);

WHEREAS notice of the pendency of the class action was mailed to all members
of the class i@entiﬁed by Defendants from their records, 1,065 Class Members received the
notice, and four of them opted out of the class and are therefore no longer Class Members;

WHEREAS Defendants have asserted a number of defenses to the Class
Representative’s and the Baxter Air Class’s claims, particularly as to causation and damages, and
have asserted counterclaims;

WHEREAS the Parties have conducted a thorough examination of the facts and
law relating to the asserted and potential claims, counterclaims and defenses in this class action;

WHEREAS Class Representative and class counsel, Breskin Johnson &
Townsend, PLLC (“Class Counsel”), and Defendants agree that settlement on the terms set forth
herein are in the best interests of the Baxter Air Class, and have engaged in mediation with
Roselle Pekelis of King County Superior Court, Court of Appeals & Supreme Court Judge
(Retired), Judicial Dispute Resolution, 1411 Fourth Avenue, Suite 200, Seattle, Washington
98101;

WHEREAS the Parties have engaged in extensive arms length negotiations
regarding settlement of the Baxter Air Class Action;

WHEREAS Class Counsel have concluded, after extensive disc:ove_ry and

investigation of the facts, and after carefully considering the financial circumstances of



Defendants, and the Class Action, including the claims and counterclaims asserted therein and
the possible legal and factual defenses thereto, that it would be in the Baxter Air Class’s best
interests to enter into this Agreement to avoid the uncertainties, burdens, and risks of litigation,
the risks attendant to the financial circumstances of Defendants and to assure that the substantial
benefits reflected herein are obtained for the Baxter Air Class, and further, that this Agreement is
fair, reasonable, adequate, and in the best interests of the Baxter Air Class;

WHEREAS Defendants have likewise concluded, after investigation of the facts
and careful consideration of the relevant claims by the Baxter Air Class, including the possible
legal and factual defenses thereto, and the financial condition of Defendants, have agreed to enter
into this Agreement to avoid further expense, burden, and to protect its financial viability and to
resolve finally and completely the claims asserted herein; and

WHEREAS the Parties agree that this Agreement shall not be deemed or
construed as an admission or as evidence of any violation of any statute or law, or of any liability
or wrongdoing by any of Defendants, or of the truth of any claims or allegations alleged in the
Baxter Air Class Action or as a waiver of any defenses thereto.

NOW, THEREFORE, the undersigned counsel on behalf of Defendants, Class
Counsel, Class Representative agree that the Baxter Air Class Action, and all claims described
therein shall be settled, compromised and/or dismissed on the merits and with prejudice on the
terms and conditions set forth in this Agreement, and without costs to Defendants (except as
provided herein), or the Baxter Air Class, subject to Court approval of this Agreement as a good
faith, fair, reasonable and adequate setilernent under Washington Court Rule 23(e).

I PAYMENT CATEGORIES FOR BAXTER AIR CLASS MEMBERS

The Parties agree that for purposes of this Agreement that Baxter Air Class will

be divided into the following three categories:



Baxter Air Class Members who were customers of Defendants for
up to six months (approximately 293 members) (“Group 1 Baxter
Air Class Members™);

Baxter Air Class Members who were customers of Defendants
from six months or greater but who cancelled their service before
May 1, 2008 (approximately 659 members) (“Group II Baxter Air
Class Members™);

Baxter Air Class Members who are current customers of
Defendants as of May 1, 2008 (approximately 112 members)
(“Group III Baxter Air Class Members™).

Il SETTLEMENT TERMS

In eﬁchange for dismissal with prejudice and release of the claims made in the
lawsuit, including all claims of any Class Member against any Defendant (or Defendants
collectively), Defendants will provide the following:

A, Group 1 Baxter Air Class Members will receive from Defendants a payment equal
to 88% of the amounts they paid to Defendants for long distance services. Defendants and Class
Counsel have identified approximately 293 Class Members in this group, to whom checks will
be issued in a total approximate amount of $234?373.19. Defendants will make these payments,
by check made payable to each Group I Baxter Air Class Member, over seven (7) months,
beginning on or about the first business day after Final Court Approval of this Agreement, or
September 1, 2008, whichever is later, in installments totaling approximately $33,482 each.
Checks issued to Group I Baxter Air Class Members will be valid for ninety (90) days from the
date of issuance. Defendants will promptly report to Class Counsel any undelivered payments
that they learn of, and will re-issue a check to the payees if substitute addresses can be found. If
any check is not cashed within ninety (90) days from its issuance (or re-issuance as the case may
be), neither the payee nor any person other than Defendants shall have any claim to those funds.

For purposes of this Agreement, the phrase “Final Court Approval of this

Agreement” shall mean the date on which the time to file an appeal from a Court Order






