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The Honorable Laura Inveen
Noted for April 24, 2008 @ 10:00 a.m.
With Oral Argument

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

BAXTER AIR, INC., and all others
similarly situated,

NO. 05-2-37411-0 SEA
Plaintiffs,
CL.ASS ACTION
V.
PLAINTIFFS® MOTION FOR

NOS COMMUNICATIONS, INC., SETTLEMENT HEARING AND
NOSVA LIMITED PARTNERSHIP, and PRELIMINARY APPROVAL OF
AFFINITY NETWORK, INC.,, CLASS SETTLEMENT

Defendants.

Plaintiff Baxter Air, Inc., on behalf of the Plaintiff Class, moves the Court for
preliminary approval of a class settlement reached in this consumer class action and to set
a hearing for final approval of the settlement after notice to the class and opportunity to
object to the terms of settlement. The motion is made pursuant to CR 23 (e) and KCLR
23(e)(1). The settlement is for the following previously defined class:

All Washington State customers of the Defendants who, at
any time on or after November 16, 2001, purchased
defendants' interstate, intrastate, and/or international long
distance telecommunications services for which Defendants
billed in "cents per call unit.”
Plaintiffs seek preliminary approval on the grounds that the parties have reached a

fair and reasonable settlement of the claims. The settlement was reached only after the
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case and the claims had been thoroughly and aggressively litigated by the parties,
extensive discovery had been undertaken and the Court had certified the class on all
issues. The settlement agreement was only reached after an initial private mediation with
retired Washington Supreme Court Justice Roselle Pekelis and then months of arms
length negotiations, by counsel for both parties, who have extensive prior experience with
similar class actions and the settlement of those actions.

The proposed order provides:

a. Preliminary approval of the terms of settlement;

b. Approval of the form of notice to be matled to class members no later than May
9, 2008;

c. A 30 day notice period for putative class members to file objections to the

settiement, ending June 9, 2008; and
e. The setting of a hearing on final approval of the settlement on June 26, 2008.
II. PERTINENT FACTS

A. Summary of the Case and Claims

Plaintiff Baxter Air purchased telecommunications services from NOS
Communications and/or its affiliates in January 2003, and filed this suit in November
2005. It asserted a claim under the Washington Consumer Protection Act (CPA) on
behalf of a class of all Washington customers of the Defendants who purchased long
distance telephone services and were billed and paid for those services in “total call
units” (TCUs) rather than minutes or seconds as is traditionally used. Plaintiff claimed
Defendants failed to disclose material information about its unique TCU billing method,
and that it resulted in much higher costs of service, thereby injuring the class members.

B. Prosecution of Action

Shortly after the Complaint was filed in late 2005, Defendants removed the action

from this court to the U.S. District Court for the Western District of Washington based on
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federal preemption. Plaintiff moved to remand the case, and that motion was granted on
March 10, 2006. Discovery proceeded, but involved significant motion practice.
Defendants took depositions of two representatives of Plaintiff Baxter Air, one day each,
in Seattle. Depositions of representatives and employees of Defendants’ took place in
Las Vegas, Nevada, where the Defendants are headquartered.

In October 2006, Plaintiff moved for class certification on the liability elements of
the claim, and Defendants moved for summary judgment based on settlement and release.
In December, the Court granted Plaintiff’s motion and denied Defendants’ motion,
holding that the liability elements of Plaintiff’s claim could be decided on a class-wide
basis, and deciding there was a genuine issue of fact whether Plaintiff released its claim
when it canceled service in 2003. Defendant sought discretionary review of the
certification order, which was denied. In early 2007, Plaintiffs’ counsel sent the Court-
approved notice to all class members, which numbered about 1,100.

Thereafter, Plaintiffs propounded extensive written discovery and depositions
ensued. Plaintiffs took additional depositions of Defendants’ representatives in Las
Vegas. Defendants also propounded additional written discovery on Plaintiff Baxter Air
and took depositions of five class member witnesses. These witnesses also personally
produced documents in response to the requests for documents requested by Defendants.

Defendants brought additional motions for summary judgment, and Plaintiffs
brought a motion for partial summary judgment on liability. After extensive briefing and
oral argument, the Defendants’ motions were denied and the Plaintiffs’ motion was
granted. Plaintiffs retained two experts and devised a theory and formula for calculating

damages to the class members, based on Plaintiffs’ claim of common evidence and

! Plaintiffs originally named NOS Communications, Inc., and Affinity Network, Inc., as
defendants. Based on initial discovery, Plaintiffs added a third defendant, NOSVA Limited
Partnership. The Court later held that the three Defendants were sufficiently linked to be held
jointly liable on Plaintiffs’ claims.
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