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THE HONORABLE JAMES L. ROBART

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE

JON R. LEONARD, JR., SETH RUBACK
and ANDREW WINKLER On Behalf of
Themselves and all Others Similarly Situated, NO. CV-06-1743]LR

Plaintiffs,

SECOND AMENDED
V. CLASS ACTION COMPLAINT

NINTENDO OF AMERICA, INC,, JURY TRIAL DEMANDED

Defendant.

INTRODUCTION

1. This is a class action brought by Jon R. Leonard, Ir., Seth Ruback and Andrew
Winkler on behalf of a class (the "Class") of US residents or entities similarly situated who
purchased or lawfully acquired a Nintendo Wii videogame unit (“Console™), and/or Wii game
controllers (“Remote™) and Wii Remote accessories, containing a Wii Remote wrist strap
manufactured and/or marketed by Defendant Nintendo of America, Inc., or its licensees, agents,
subsidiaries, and affiliates (Hereinafter “Defendant” or “Nintenda™).

2. As explained more fully below, Plaintiffs bring this action for damages and
equitable and injunctive relief as a result of the Defendant’s violation of the Washington
Consumer Protection Act, or, alternatively, the consumer protection acts of the States of
Arkansas, Florida and New York; Breach of Warranty, Products Liability, Unfair Competition
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and violation of the U.S. Trademark Act, through its conduct in the production, design,
marketing, advertising, sale and licensing of the Nintendo Wii.
PARTIES

3. Plaintiff Jon R. Leonard, Jr. is a resident and citizen of Little Rock, Arkansas.
Plaintiff Leonard purchased a Nintendo Wii directly from a retailer on or about November 19,
2006.

4, Plaintiff Seth Ruback is a resident and citizen of Boca Raton, Florida. Plaintiff
Ruback purchased a Nintendo Wii directly from a retailer on or about November 19, 2006.

5. Plaintiff Andrew Winkler is a resident and citizen of Pound Ridge, New York.
Plaintiff Winkler purchased a “Wii ™ Controller Gloves” accessory set directly from a retailer
on or about the end of the month of January, 2007.

6. Plaintiff Jon R. Leonard, Jr., Plaintiff Seth Ruback and Plaintiff Andrew Winkler
may hereinafter be referred to individually as Plaintiff Leonard, Plaintiff Ruback and Plaintiff
Winkler, or in combination as Plaintiffs,

7. Defendant is a Washington corporation with its executive offices and principal
place of business and corporate headquarters at 4820 150th Avenue NE, Redmond, Washington
98052.

JURISDICTION AND VENUE

8. This Court has subject matter jurisdiction over this action pursuant to 28 U.5.C. §
1332(d)(2) in that Plaintiffs are citizens of States different from the Defendant and the matter in
controversy exceeds the sum or value of $75,000.

9. This Court has personal jurisdiction over Defendant because Defendant is located
within this District.

10.  Venue is proper in this District because Defendant resides, has principal executive

offices, and/or systematically and continuously does business in this District.
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SUBSTANTIVE ALLEGATIONS

11.  Defendant Nintendo is a designer and/or provider and licensor of gaming
hardware and software, including the Nintendo Wii.

12.  AsofMay 18, 2007, Defendant Nintendo states on its website under the heading
Company History, that “Nintendo Co., Ltd., of Kyoto, Japan, is the acknowledged worldwide
leader in the creation of interactive entertainment.”, and that “As a wholly owned subsidiary,
Nintendo of America Inc., based in Redmond, Washington, serves as headquarters for
Nintendo’s operations in the Western Hemisphere, where more than 40 percent of American
households own a Nintendo game system.” See Exhibit 0.1 attached hereto.

13.  Defendant Nintendo of America, Inc. is a Washington State corporation; its parent
corporation is Nintendo Co., Ltd. (NCL). NCL’s stock is publicly traded in Japan, and NCL
owns 100% of Defendant Nintendo of America, Inc.

14.  On or about November 19, 2006, Defendant released the Nintendo Wii
videogame console into the North America market for sale.

15.  When a consumer purchases a Nintendo Wii, the consumer receives, among other
things, the Wii Console; Wii sensor bar; Wii Remote; Wii Strap; Wii Nunchuck; a power adapter
and connecting wiring; the Wii Sports game comprising Tennis, Boxing, Baseball, Bowling and
Golf, and Nintendo Wii instructions and warranty information.

16.  According to The American Heritage Dictionary of the English Language, a
“Nunchuck” is defined as, “A pair of hardwood sticks joined by a chain or cord and used as a
weapon.” The Wii Nunchuck is joined by a cord to the Wii Remote, hence the Wii Remote and
Wii Nunchuck emulate the appearance of a Nunchuck when used together.

17.  The “WARRANTY & SERVICE INFORMATION” provided with each Wii
warrants that pame hardware “shall be free from defects in material and workmanship” for a

period of twelve (12) months from date of purchase; and that “games and accessories shall be
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free from defects in material and workmanship for a period of three (3) months from date of
purchase.” See Exhibit 1 attached hereto.

18.  Additional Wii Remotes are sold separately, and each Wii Console may use up to
four (4) Wii Remotes at a time.

19.  According to the game guide publication You & Wii™ Everything You Need to
Know (ISBN: 978-0-7615-5575-9; Library of Congress Catalog Card Number: 2006938873),
“The Wii is not just for kids and not just for gamers.” You & Wii™ Everything You Need to
Know bears a gold seal on its cover announcing, “Official Nintendo Seal®”, See Exhibit 2
attached hereto. (Cover and Pg. 6)

20. The Wii Remote differs considerably from prior game controllers by the manner
in which the user interacts with it. For example, one may use the Wii Remote to play a Bowling
game in which the user will make a bowling motion while holding the Wii Remote in order to
play the game, and roll the bowling ball. Similarly, the user will make a swinging motion while
holding the Wii Remote to simulate swinging a tennis racket in the Tennis game; a punching
motion while holding the controller and/or Nunchuck is translated to an on-screen punch in the
Boxing game, and so on. See Exhibit 3, attached hereto.

21.  According to the laws of physics, the harder a tennis ball is struck or the more
forcefully a punch is thrown, the greater the resulting impact: e.g., a forcefully struck tennis ball
will fly further and faster than a softly struck tennis ball.

22.  The Nintendo Wii attempts to adhere to, and simulate, the above-mentioned laws
of physics for the purpose of creating a realistic and fun experience for the Wii user, e.g. “The
speed of the ball changes depending on how quickly you swing the Wii Remote.” (Language from
Exhibit 3 Baseball/Pitching). Indeed, each Wii Remote contains an internal accelerometer
precisely to accomplish this purpose.

23.  The You & Wii™ game guide, Exhibit 2, contains specific Wii Sports instructions
and tips for users to maximize the Wii Remote’s properties. These include:
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